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The plaintiff in error respectfully petitions

this Honorable Court for a re-hearing in this cause.

In the Court's opinion filed on April 5th, 1920, it is

obvious to counsel for the plaintiff in error that two

premises have been adopted as the basis of the deci-

sion, both of which, even though dignified by the

deliberate judgment of this Court, appear erroneous.

The Court, in stating the basis of the ruling



below and the position of the defendant in error in

the argument here states:

—

"What was held by the Court below, and what
is here contended in support of that decision,

is that the clause of the contract in question

providing that the carrier should not be liable

to the care-taker for an injury growing out of

the negligence of the former^ unless he or his

personal rpresantative should, within thirty

days aftr injury, give notice in writing of his

claim therefor to the General Manager of the

carrier on whose line the injury occurred, was
a condition of recovery and not any exemption

from or limitation of liability, which condition

was essential for the plaintiff in error to have
complied with before being entitled to bring

suit."

The foregoing statement of the contention of

the defendant in error is correct insofar as the posi-

tion urged by the Railroad defendant is concerned.

It is not correct if it is adopted as the law of this case.

It is not difficult to conceive of a large class

of cases involving injuries to passengers in which a

reuirement for notice of claim for damages might be

called simply "a condition of recovery." Any case

in which the injured passenger recovered so as to at-

tend to the ordinary affairs of business within thirty

days, would be such a case. On the other hand 'it

ought not to be difficult to conceive of an equally

large class of cases in which a requirement of notice

of claim for damages as a condition precedent to the



institution of the action goes beyond a simple "con-

dition of recovery"" and becomes a complete limita-

ti:.n of liability. Within this class would fall every

case in which the injured passenger did not regain

his health sufficiently to attend to ordinary affairs

of business within thirty days; every class of case

within which the injured pasenger died more than

thirty days after his injury ; every case within which

the passenger died and the persons interested in his

estate did not recive notice of his death until more

than thirty days after the injury ; every case in which

the injury to the passenger was such as to render it

impossible for him, or in case of his death for his per-

sonal representatives, to file a claim within the period

of limitation fixed by the Railroad Company; in

short, the "condition of recovery" becomes "a limita-

tion of liability" directly in proportion to the ser-

iousness of the injury.

As an extreme case, let it be supposed that

John Gooch, as a direct result of the injuries receiv-

ed while traveling as a passenger for hire on the

Oregon Short Line Railroad Company, died thirty-

one days after he received the injury. Under the de-

cision of this Court, no cause of action would exist

in favor of the personal representatives of John

Gooch because they had failed to file notice of claim

for death within thirty days of the injury. Such is

the law of the decision rendered by this Court be-

cause insofar as the stipulation in the contract of

carriage requiring notice of claim within thirty days



of the injury is concerned, the decision applies to all

cases and not to this alone. The stipulation in the

contract before this Court must be tested, not from

its effect in this particular case, but from its effect

in all cases. The question before this Court, we sub-

mit, is not whether the stipulation requiring notice

of claim within thirty days is a "condition of re-

covery" or **a limitation of liability" in this particu-

lar case, but whether as a matter of law such a stip-

ulation is a "condition of recovery" or "limitation

of liability," in all cases.

In short, we submit that such a stipulation in

a contract of carriage, as is here involved, is design-

edly a limitation of liability and it cannot be called

a simple condition of recovery without doing violence

to the long and well established line of authority be-

ginning with the case of New York Central Railroad

Company vs. Lockwood, 17 Wall. 357, 21 L. ed. 627

and ending with the case of Norfolk Southern Rail-

road Company vs. Chatman 244 U. S. 276, 61 L. ed.

1131.

The Supreme Court of Massachusetts in the

case of Cox vs. Vermont Central Railroad Company
49 North Eastern, 97, 101, states with un-erring

logic the rule of determination which should b3 here

adopted :

—

"It is possible that notice might be given

within thirty days, as was done in the cases

of Prentiss and Dennis, but the question of

reasonableness and un-reasonableness does



not depend on the possibility of giving notice

in a particular case within the time limited,

but on the course and nature of the business,

and on the time which ordinarily might be ex-

pected to elapse, in the usual course of busi-

ness, before the shipper or the consignee, with
ordinary diligence, would be in a position to

make a demand on the defendant. If, apply-

ing these considerations, the time within

which the notice to be given was reasonable
it would furnish no excuse that in a particular

instance it proved insufficient. Parties fail-

ing to comply with the requirements would do
so at their own peril"

The s3Cond premise in the opinion of this

Court, which we consider erroneous, is in the adop-

tion by the Court of the authority of the cases of St.

Louis, Iron Mountain and Southern Railroad Com-

pany vs. Starbird, 243 U. S. 592, 61 L. ed. 917, and

Georgia, Florida and Alabama Railroad Company

vs. Blish Milling Company 241 U. S. 190, 60 L. ed.

948. Both of the foregoing cases involve shipments

of goods. Both arose under, and were decided under,

the Act to Regulate Commerce. Referring to these

two cases the opinion of this Court contains the fol-

lowing language :

—

"We preceive no sound reason for making any
distinction between the two last mentioned
cases and the present one concerning a pre-

cisely similar condition relating to injury to

the care-taker of the property constituting the

shipment.''



The sound reasons justifying the distinction

are the following:

—

1.

"A precisely similar condition" is not present

in this case for the reason that here a passenger is

involved while in the cases cited goods were involved.

In the cases cited, the initial carrier or the carrier

upon the authority of the Act to Regulate Commerce

der the Act to Regulate Commerce. In the present

case the only carrier liable was the carrier upon

whose lines the injury occurred. Injury to the ship-

ment of which John Gooch was care-taker, might

have occurred upon the line of a connecting carrier

and the Oregon Short Line Railroad Company would

have been liable; injury to the care-taker John

Gooch, upon the connecting line might have occurred

and the Oregon Short Line Railroad Company would

not have been liable.

2.

The cases cited were both decided under and

upon the authority of the Act to Regulate Commrce

and the non-applicability of that Act to a passenger

for hire is thus decided by the Supreme Court of the

United States in Norfolk Southern Railroad Com-

pany vs. Chatman 244 U. S. 276, 61 L. ed. 113L

"It results that the 'settled rule of policy' es-

tablished by the Lockwood case, and the deci-

sions following it, must be considered unmodi-
fied by the Act to Regulate Commerce."



3.

The Starbird case was decided under the so-

called Carmack Amendment to the Hepburn Act and

under that Act it was held that a stipulation requir-

ing notice of claim for damages on account of injury

to goods within thirty days was reasonable. The

Court however, called attention to the change in this

regard which had been probably caused by the first

Cummins Act (Act of March 4th, 1915, 38 Statutes

at Large, 1196 Chapter 176.)

We may note that this case arose before the

passage of the Act of March 4th, 1915, regu-

lating, among other things, this feature of a

bill-of-lading issued under the Carmack
Amendment."

The first Cummins Act had the effect of over-

ruling the Starbird case. That case would not now,

nor at the time the injury complained of in the in-

stant case occurred, be authority even as to shipment

of goods. If the theory of that case is applicable at

all here, then it must be modified by the express de-

claration of Congress in the first Cummins Act of

March 4th, 1915, that a shipment requiring notice of

claim for damages on account of injury to goods in

any time less than ninety days is unreasonable. In

short, if we are to be held to the ruling of the Star-

bird case at all, we should be held to it as it now

exists and not as prior to March 4th, 1915, and prior

to the time the present case arose. As it now exists

under the first Cummins Act, the stipulation here



involved requiring notice of claim within thirty days,

is void.

The distinctions between goods and passengers

as respects the issues here involved, are many. Under

the Act to Regulate Commerce all inter-state ship-

ments of goods are protected by regulations design-

ed for the benefit of the shipper. He may sue either

the initial carrier from whom he received his bill-of-

lading or he may sue the carrier by whose fault the

injury occurred. The burden of searching out and

finding the place where the injury occurred or the

cause thereof, is removed from the shipper. Nothing

more is required than that he should show the condi-

tion of the goods at the time he received his bill-of-

lading and their impaired or injured condition at the

time of delivery to him. He may not know of an in-

jury at the time he accepts delivery and the Railroad

Company or Companies which had the shipment in

charge may be unaware of any injury thereto. All

of these are cogent reasons justifying the require-

ments of notice of claim for damages within such

time as makes it possible for the Railroad Companies

to guard against fraudulent claims. The uninjured

shipper of goods has no ground to complain of such a

requirement. With passengers, the conditions are

entirely different. Regardless of the transportation

contract, the passenger can sue only the Railroad

Company upon whose lines his injury occurs. The

law relieves him of no burdens in the enforcement of
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his claim. He must show where, how, and when his

injury occured. He cannot hold the initial carrier

unless his injury occurs upon the lines of the initial

carrier. If he is injured, he has every right to com-

plain of a requirement which forces him to file a

claim within a period in which he may not be fully

recovered. Unlike the shipper of goods, the injury

for which he seeks recompense directly affects his

ability to give notice to the Railroad Company there-

of within any specified time. Unlike the shipper of

goods, the Railroad Company needs no notice to pro-

tect itself against a fraudulent claim. In the case

of goods, a requirement of notice protects the Rail-

road Company and does not injure the shipper. In

the case of passengers a requirement of notice of

claim injures the passenger and does not protect the

Railroad Company.

For the foregoing reasons covering what we
believe are the fundamental grounds of the Court's

dcision, we submit that the decision is such as to jus-

tify this Court in according to the pliantiff in error

a re-hearing of the same.

Respectfully Submitted,

J. H. PETERSON,

T. C. COFFIN

Attorneys for Plaintiff.

Residence

:

Pocatello, Idaho.
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We, the undersigned, counsel for the plaintiff

in error, certify that in our judgment the foregoing

petition for a re-hearing is well founded, and the

same is not interposed for delay.

SUBSCRIBED AND SWORN TO before me
this 30th day of April, 1920.

Notary Public.

Residing at :— Pocatello, Bannock County, Idaho.


